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SENTENCING LEGISLATION (TRANSITIONAL PROVISIONS) AMENDMENT BILL 2008 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 4: Schedule 1 clause 3A inserted � 
Debate was interrupted after the clause had been partly considered. 

Mr J.A. McGINTY: I was about to move my amendment. Before I do that, the Attorney General indicated that 
he would provide information immediately after the dinner break about the costs associated with the effects of 
this legislation. It might be appropriate if we dispose of that first before we deal with the amendment.  

Mr C.C. PORTER: I will give the member two line item figures, going out to the first year 2009-10; second 
year, 2010-11; third year, 2011-12; and the fourth and final year, 2012-13. The expected incremented beds in 
each of those years going out will be 244, 527, 581 and 604. Then there are two lines of figures, the first of 
which I will call marginal costs, and I will explain that in a moment. The figures are: $12.75 million in 2009-10; 
$27.5 million in 2010-11; $30.4 million in 2011-12; and $31.6 million in 2012-13, with the four-year rounded 
total in the out years being $102 million. The next line item is full cost: 2009-10, $24.3 million; 2010-11, 
$52.52 million; 2011-12, $57.9 million; and 2012-13, $60.2 million. For the four out years, recurrent expenditure 
is $195 million. The difference between those two figures, as the Department of Corrective Services explained it 
to me, is that the marginal cost is simply a bare cost per prisoner per day, which is about $143 a day based on 
last year�s estimates. That is the direct cost of managing prisoners�food, clothing, health care, custodial staff 
and educational programs. That figure is assuming all those bare costs for the additional number of prisoners 
without any increase in managerial costs. It is still assuming one superintendent for the prison but with more 
prisoners. The full cost, which is the more accurate cost, takes into account all of the pro rata increases in 
services, administration and depreciation�all the costs associated with each of the prisoners. That is the cost 
upon which we are basing our estimates. However, that does not take into account capital expenditure for the 
building of a new prison.  

Those figures demonstrate, again getting back to that idea that we get quite a bow in the middle, that even with 
the unameliorated effect of truth in sentencing in its purest form, it is quite dramatic when there is a sentence of 
six years that would have been two but becomes four, meaning prisoner A is in prison for twice as long as he 
would have been had he been sentenced prior. During that time more prisoners flow in and more beds are 
needed. These figures are based on the model that I gave the member, with the non-bowed increment in each of 
the categories. That is the reason they are substantial figures. 

Mr B.S. Wyatt: Is that the median of the seven models? 

Mr C.C. PORTER: It is cutting out the outlies and having a judgement as to what is the median model.  

Mr J.A. McGinty: Can we expect to see something like this dealt with in the midyear review? 

Mr C.C. PORTER: I would expect so. 

Mr P. Papalia: Do the costings account for the fact that we do not actually provide programs that are needed to 
all the prisoners at the moment, and does it take into account trying to achieve that or is it purely based on 
historical expenditure?  

Mr C.C. PORTER: I take the member�s point to be that some services are earmarked but not delivered at 
present.  

Mr P. Papalia: Which are quite significant.  

Mr C.C. PORTER: Yes, and it has been that way for some time. 

Mr P. Papalia: Yes, I know. I�m not having a go at you. 

Mr C.C. PORTER: What this says is that the $143-a-day figure, which would give us a rounded four-year total 
of $102 million, is just the direct cost of managing the prisoners ceteris paribus, as things are�no more 
superintendents, no additional programs, so forth and so on�whereas the larger figure excludes a capital build 
but presumes � 

Mr P. Papalia: The extra. 

Mr J.A. McGINTY: I thank the Attorney General for the provision of those figures. I think they are necessary 
to give us a complete understanding or a fuller understanding of the legislation. 
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I move on to the second issue that we want to raise�there are only two issues with this legislation that we want 
to deal with�and that is the difficult issue of whether this legislation, as it stands, would result in a court 
imposing the maximum sentence in a worst case. That is clearly one of the objectives that we wanted to achieve 
with this legislation. As I have already indicated, there is very senior legal advice to the effect that the maximum 
sentence will not be imposed in the event of a worst case going before the court, for the reasons that I outlined in 
my second reading contribution. I also understand that some people disagree with that interpretation. 

To place the matter beyond doubt, and in the light of the legal advice that the government has received, 
particularly from the state�s most senior prosecutor and also from other senior people whose opinions ought to be 
respected, that it needs to be placed clearly on the record and in the legislation that the maximum penalty can be 
awarded in a particular case, I move � 

Page 3, after line 9 � To insert � 

(4) A court sentencing an offender to a fixed term can impose a penalty up to the 
statutory penalty for the offence. 

I know that words very similar to those were recommended to me a few months ago to overcome the problem of 
the maximum penalty not being available to deal with those worst offenders. That is clearly something that we 
want to achieve, and it is something that I do not believe this legislation does achieve. It is my view that the 
amendment that I have moved does no damage to the legislation but would place beyond doubt the capacity of a 
court to not only award the maximum, but also provide for an escalating penalty towards the maximum for those 
people who are the worst offenders�the people at the top end of the scale. That is why we have used the 
words � 

A court sentencing an offender to a fixed term can impose a penalty up to the statutory penalty for the 
offence. 

The view was taken that that would enable the court to impose for a crime that is committed�maybe not for the 
worst but for one of those at the top end of the scale�a penalty that is significantly more than had been imposed 
in the past. In my view, it does no damage to the legislation, but it overcomes serious reservations that people 
have about the legislation and whether it extends to those cases. 

There is no doubt that the legislation repeals the transitional provisions. That means that the courts will no longer 
go through an exercise of applying a discount to the sentence of one-third, as has happened in the case of courts 
since 2003, in the case of the legislation for two decades prior to that, and whether it was the legislation or 
practice, for decades behind that. It makes it quite clear that there will not be that formulaic approach to 
sentencing. This legislation enables the courts, when they are proposing a sentence, to have regard to the actual 
time that a prisoner has spent in prison, and will under the new proposals. That is generally something that the 
courts would interpret as involving them in being consistent as between offenders by looking at the period of 
remission, the period of discounting and the sentence that is imposed to ensure that there is a consistency in that 
approach. The amendment that I have moved will depart from the consistency that is required by proposed 
subsection (3) at the top end of the scale and provide for not only the maximum sentence, but escalating up to the 
maximum sentence, to be imposed in appropriate cases. 

Mr B.S. WYATT: I would very much like to hear more from the shadow Attorney General on this amendment.  

Mr J.A. McGINTY: I expect that the Attorney General will respond to the issues that have been raised, not 
simply sit there, because we will continue to pose the questions until they are responded to. I pose these 
questions to the Attorney General on the advice that he received�in fact we were both given it�yesterday at 
the briefing. This goes very much to proposed subsection (3), which is currently before the house. I ask, first of 
all, whether the advice from Mr Cock was to the effect that the Yates decision has not been overruled by this 
legislation and will therefore remain good law. Is that the advice that Mr Cock gave as a means of saying that 
this legislation will not achieve the objectives that it is sought to achieve? 

Mr C.C. PORTER: I do not believe that any advice of that nature was given. 

Mr J.A. McGinty: You�re kidding. Weren�t you listening? 

Mr C.C. PORTER: The member for Fremantle needs to understand that these are finely balanced matters. I am 
not going to get into the member�s interpretation versus my interpretation of what was said in the briefing. I will 
deal with each of the issues that the member raised, and I will deal with each of them in turn on its substance. I 
will start at the beginning. The member said that he had received, some three or so months ago, advice that a 
clause of the type that he is now suggesting might be necessary or desirable. I can understand why that advice 
might have been given to him. I have not seen that advice, obviously, but I can understand why that advice might 
have been given to the member in the context of what I understand he was proposing to do at the time. 
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Mr J.A. McGinty: No, it wasn�t that. It was advice given prior to any draft being considered. It was advice at 
large that said that a mere repeal would not open up the availability of a maximum sentence due to the problem 
of precedent, to put it succinctly. 

Mr C.C. PORTER: I have just not received advice to that effect. 

Mr J.A. McGinty: That�s fine. I�ve asked you a question about whether Robert Cock yesterday described the 
Yates decision as still being good law after this bill is passed. 

Mr C.C. PORTER: No, I do not think that is what he did at all.  

Mr J.A. McGinty: That�s extraordinary. 

Mr C.C. PORTER: However, as I said, I am not going into our alternative interpretations. 

Mr J.A. McGinty: It�s not a question of interpretation. He said it categorically in those terms. 

Mr C.C. PORTER: No, I simply disagree, but, as I said, I am not going to get into that. 

Mr J.A. McGinty: You can�t mislead the house, Attorney General, and that�s what you�re getting dangerously 
close to doing. It is a contempt of the house if you mislead it. 

Mr C.C. PORTER: Would the member like an answer to his question? 

Mr J.A. McGinty: Please do�about Yates. 
Mr C.C. PORTER: The point of the Yates decision was that it interpreted clause 2(1) of schedule 1; it 
interpreted the effect of the transitional provisions. This bill removes the transitional provisions. In the view of 
everyone to whom I have spoken, it would not be possible for Yates to have a life beyond these provisions, 
because the Yates decision interprets provisions that we are physically removing from the act; they will simply 
no longer be there. To me, it is legally at a level of improbability that a Court of Appeal decision would ever 
extend the effect of the Yates decision into a post situation in terms of what we are discussing, because the Yates 
decision was a determination about provisions that we are removing. I just cannot see how that could 
conceivably occur. 

Mr J.A. McGinty: You didn�t hear the Director of Public Prosecutions, Robert Cock, QC, say that Yates would 
remain good law because it is not overruled by this legislation?  

Mr C.C. PORTER: That is the member�s interpretation.  

Mr J.A. McGinty: No, it is not. That is what he said. I am not interpreting anything. 

Mr M. McGowan: What did he say about Yates?  

Mr C.C. PORTER: I will go through the four points that the member raised after that briefing. The first is that 
new offences since 2003, when the maximum penalty was one-third less, might be interpreted in the light of the 
�one-third less� penalty. I think that is what the member suggested; that Yates in effect would have a life after 
this and that Yates would not be overruled by this legislation. More than that, the Yates decision would apply to 
sentencing that occurs after the relevant commencement of this legislation.  

Mr J.A. McGinty: Say that again. 

Mr C.C. PORTER: The member is extrapolating that the Yates decision would apply to sentencing that occurs 
after the relevant commencement of the legislation before the house.  

Mr J.A. McGinty: That was not the way in which I articulated it, but go on.  

Mr C.C. PORTER: Is that the point that the member is making? Is that what he took from the briefing?  

Mr J.A. McGinty: It was not me. It is what the Director of Public Prosecutions said to both the minister and me.  

Mr C.C. PORTER: Does the member not agree that that is quite different from saying that this legislation does 
not overrule Yates?  

Mr J.A. McGinty: No.  

Mr C.C. PORTER: In many ways this legislation does not overrule Yates, and I would agree with that, because 
Yates becomes redundant, like the provisions that the ruling interpreted. I cannot see how Yates has a life 
beyond this legislation. 

Mr J.A. McGinty: That is the view of the person sitting on the Attorney General�s left, George Tannin. That 
was his view. Robert Cock disagreed with that. Robert Cock said that Yates will not be overruled by this 
legislation; it will remain good law and therefore be part of the sentencing process. That is what he said. 

Mr C.C. PORTER: Even if that were the case, even if that is the interpretation that is placed on �  
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Mr J.A. McGinty: It is not an interpretation; it is his words. 

Mr C.C. PORTER: Even if that were the case, that is a quite different thing from saying that the decision in 
Yates would have any effect on sentencing that occurred after the relevant commencement date.  

Mr J.A. McGinty: No. 

Mr C.C. PORTER: I think it is. We might beg to differ on that. The reason that what the member is proposing 
to do is redundant is that he is trying to affect the situation in which he says that a court can impose the 
maximum penalty.  

Mr J.E. McGRATH: We would like to hear further from the Attorney General.  

Mr C.C. PORTER: Since 2003, in this jurisdiction there has been only one impediment to the courts being able 
to impose the maximum penalty. That impediment is the transitional provisions contained in clause 2(1) of 
schedule 1 of the act.  

Mr J.A. McGinty: I do not think that is right. 

Mr C.C. PORTER: I think it is, and I think that that view is widely shared. That is the provision, as members 
know, which reads � 

If a court sentencing an offender to imprisonment proposes to impose a fixed term (with or without a 
parole eligibility order), it must impose a fixed term that is two thirds of the fixed term that it would 
have imposed had the old provisions been in operation at the time of sentencing. 

That is the only impediment that exists other than the judge exercising his discretion to reach a maximum. The 
only legal, statutory, technical�if I can use that description�impediment has been that provision. This 
legislation absolutely removes that provision, which means that we then go to section 6(1) of the Sentencing 
Act � 

A sentence imposed on an offender must be commensurate with the seriousness of the offence. 

The way in which a sentencing judge measures seriousness is through the statutory penalty. Clause 6(2) states � 

The seriousness of an offence must be determined by taking into account �  

(a) the statutory penalty ... 
What was happening in practice was that judges were not doing that because of the clause 2(1) impediment. 
�Statutory penalty� is itself defined in clause 4(1) �  

� in relation to an offence, means the penalty specified by a written law for the offence; 

The only impediment to imposing the statutory penalty which presently exists, and which has existed since 2003, 
is schedule 1 clause 2 as it has been interpreted in the Yates decision. Yates still stands as a decision 
unquestionably, but it is a decision about the interpretation of a section that will disappear. I cannot see how it 
will be the case that that decision can then have a bearing on sentencing that occurs after the relevant 
commencement.  

Mr J.A. McGinty: Yates does more than merely interpret that transitional provision and the way the approach is 
adopted for sentencing. That is the answer to the Attorney General�s question.  

Mr C.C. PORTER: I disagree legally. The reason Yates exists as a decision�its reason for being�is schedule 
1 clause 2. Had it not been for that clause, there would have been no decision in Yates. It does not affect or 
require a separate and enduring one-third discount. It has no other value for tariff-setting precedent, and there is 
no need to overrule a decision that is based on a clause that has been removed.  

Mr J.A. McGinty: Go back to the first point that Robert Cock raised about offences post 2003. The advice that 
he gave was that the courts will interpret the maximum to be applied in those cases in the light of the proposed 
laws, which is the discounted maximum statutory penalty. 

Mr C.C. PORTER: Again, it is interesting that the member starts his sentence with his view, which he then says 
is someone else�s view. The member started off saying that that was his view. Again, I am not getting into who 
said what about what interpretation will be placed on it; I will just deal with �  

Mr J.A. McGinty: Did Robert Cock give advice to that effect or not?  

Mr C.C. PORTER: I will deal with the view. I do not think it is a view that bears scrutiny, and it does not 
warrant what the member is trying to achieve in the legislation. I refer the member to the sentencing decision 
that I read yesterday from Bropho. It summarises what was in the mind of the sentencing judges and outlines 
what they thought was the impediment to them reaching the maximum. I quote District Court Judge Nisbet � 
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With a maximum penalty of 20 years� imprisonment, I think a sentence of 10 years� imprisonment as 
the starting point of a sentence properly reflects the nature of your offending behaviour. 

I am bound by the law, I must say as a matter of considerable regret to me, to reduce that by one third 
on account of the so-called truth in sentencing amendments to the Sentencing Act, by which the 
parliament of this state has made a mockery of every maximum penalty in the state. People should 
understand that judges are required to reduce every penalty that they fix upon as being appropriate to an 
accused person � 

That is a very important word there � 

they fix upon as being appropriate to an accused person as being the sentence they would have imposed 
prior to the passing of the so-called � 

The SPEAKER: I give the call to the member for Fremantle. 

Mr J.A. McGINTY: I refer to the third point that Robert Cock made at the briefing yesterday, when he said that 
the provisions of subclause (3) of the proposed clause we are now debating enables the court to have regard to 
the custodial period actually to be served under either sentence discounting or the previous arrangement for 
remission and that consistency with those prior decisions would mean that a maximum penalty would be 
avoided, or at least there would be significant downward pressure on the sentence to be awarded to people at the 
upper end of the offending scale. Is that the advice that was provided to the Attorney General and me yesterday, 
because it is certainly the advice that was provided to me, or is the Attorney General going to try to re-create 
something out of what Robert Cock did not say?  

Mr C.C. PORTER: The member is re-creating something out of what he said! That is the point of proposed 
clause 3A(3). As I have described, without any amelioration, we do not merely have the possibility of a one-third 
increase in sentence; using again that example of a six-year sentence, we could have a 100 per cent increase in 
sentence without any amelioration. What the member is asking is: what is the level, or significance or quantum, 
of downward pressure that proposed clause 3A(3) might add to all the matters that exist in a judge�s mind as he 
sentences? It is not a formula for downward pressure and it cannot be a formula for downward pressure because 
it �  

Mr J.A. McGinty: Of course it is. It is blindingly obvious that it is.  

Mr C.C. PORTER: Let me finish. It is not a formula for downward pressure. It may well in many instances 
create downward pressure, but the point about the clause is that the words have been very carefully chosen. The 
words that have been used are the most discretionary words that are available to the law, which is that a court 
sentencing an offender to a fixed term can have regard to the minimal custodial period. It does not provide any 
formula. The suggestion is that it invariably�in every instance�puts on a quantifiable, estimative downward 
pressure. That just cannot be the case because of its highly discretionary nature. It is the same form of words as 
is used in section 87 of the Sentencing Act, which refers to taking time on remand into account.  If something is 
to be taken into account, it is not being done on a mandatory basis. Again, I think that the member for Fremantle 
is presuming that the effect of this subclause will be the same as the effect of the subclause that he would design 
to achieve something similar. This is the point. If proposed clause 3A(3) had been made mandatory�that is, if 
an absolute requirement were imposed upon the court to take something like the minimum custodial period into 
account�it might have been the case that a specific subclause was also needed to say, �By the way, you can also 
access the statutory penalty.� That is because in circumstances in which someone received a greater sentence 
than would traditionally have been imposed or was expected, such a subclause would be pointed out to a court of 
appeal, if it were in mandatory terms, and the court would be told that the judge could not have done what he 
was required to do. In those circumstances, the amendment that the member for Fremantle has suggested would 
be needed as something like an escape clause. The member�s assessment of the conversation yesterday and the 
effect of the subclause is that it will place downward pressure on sentences. I agree that that may well be the case 
in some circumstances. Indeed, that is the point of the subclause. However, will downward pressure be applied in 
every circumstance? That cannot be the case, because it is highly discretionary. With someone like Farmer, we 
would expect the significant upward pressure on sentencing that will be delivered by this legislation to restore 
the statutory penalties to their full effect.  

I return to the passage that I read from His Honour Judge Nisbet, when he said that people should understand 
that judges are required to reduce every penalty that they fix upon as being appropriate. Judge Nisbet uses the 
procession of sentencing that I previously described�he makes an assessment of the seriousness of the offence, 
informed by the maximum, and fixes upon something. Judge Nisbet said that every penalty that a judge fixes 
upon as being appropriate to an accused person as being the sentence must be reduced by a third. The member 
for Fremantle wants to do something that can so obviously be achieved in any event, so the amendment becomes 
completely and utterly superfluous.  
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This goes to the fourth point he raised in the second reading debate, which is that advice was proffered that this 
legislation should be replaced by what he described as a new sentencing regime; in other words, that we should 
place other provisions in the core of the Sentencing Act to change the traditional and time-honoured way of 
approaching the sentencing problem. I certainly did not take that from anything that has been said to me by 
anyone on this matter.  

Mr J.A. McGINTY: I think the Attorney General is misleading the house. Unfortunately for the Attorney 
General, many other people were also at that meeting. Is the Attorney General saying that the four points that we 
have just discussed were not the points that were raised by Robert Cock, QC in his briefing on this legislation 
yesterday? 

Mr C.C. PORTER: All those points were raised. I am taking issue with the member�s interpretation of the 
points.  

Mr J.A. McGinty: Was the Director of Public Prosecutions of the view that the maximum sentence would be 
used in any case following the passage of this legislation? I think the answer to that is no. That is what he said.  

Mr C.C. PORTER: I think the DPP�s concern, which is one that I share, was that even taking away any 
impediment to reaching the statutory maximum will never guarantee that a judge will impose the statutory 
maximum. The member asked whether a concern was raised that we might still never see the imposition of 
statutory maximums. That is a concern that I have. I think that it is a concern the member has. I know that Robert 
Cock shares that concern. It is a concern that just about every person who has advised me on this legislation has 
expressed. But there is no formula that I can use to legislate to achieve our aim. If we presume for a moment that 
we accepted the amendment, would there be any guarantee that by adding the proposed words�that is, that the 
statutory maximum is available�when the statutory maximum is plainly available under the terms of the 
Sentencing Act, that that would increase the likelihood of a judge, in the full exercise of his discretion, delivering 
a statutory maximum? I do not see that being the case. I accept what the member said about a concern being 
raised in the meeting that statutory maximums might still not be reached in practice, but that has historically 
been the case in sentencing.  

No legislative provision is going to provide for that�neither the one the member has suggested nor anything 
else that I can possibly imagine. That applies even to the Farmer scenario, which was a very rare instance of the 
absolutely worst case of manslaughter that has ever been seen in this jurisdiction. Do I have some concerns that, 
under this legislation, Mr Farmer will not get exactly 20 years? Yes, I do. Is that concern shared by a number of 
people, including the DPP? Yes, it is. Will what the member has proposed fix that situation? I do not believe � 

Mr J.A. McGinty: It would improve that situation.  

Mr C.C. PORTER: I do not see how that is the case.  

Mr J.A. McGinty: That is your view, but others disagree with that. Why not include this amendment and take 
all of the best available advice that you have in order to place beyond doubt the legitimate concerns that have 
been raised by Robert Cock, by me and by many others. That way, you could at least go forward with the 
legislation and say that you had done your best to ensure that the harshest possible sentence will be handed out in 
the worst cases.  

Mr C.C. PORTER: Because that is exactly what we are doing by virtue of this legislation. 

Mr J.A. McGinty: No, you are not. That is the point. 

Mr C.C. PORTER: It is a fair summary of the situation to say that there are some concerns that we may still not 
see the imposition of an exact statutory maximum. 

Mr J.A. McGinty: It was a bit more than that. There is actually an impediment to achieving that because of how 
this legislation is drafted.  

Mr C.C. PORTER: The impediment will be removed. The impediment with which we are concerned is the 
existence of discretion itself. The only impediment is the inability of the Parliament or any person in the 
Parliament to reach into the sentencing court and demand that a certain penalty be imposed. Again, looking at 
the Farmer case, if we removed the one-third discount, would that guarantee the imposition of the statutory 
maximum penalty of 20 years? I cannot give that guarantee. That is a concern that I have. In any event, the 
sentence would always be subject to parole and other discounts. Might the starting point be 20 years? It is quite 
possible. Can I guarantee that? Of course I cannot.  

Mr J.A. McGinty: Nobody is talking about providing guarantees. That is not what this legislation is about.  
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Mr C.C. PORTER: I agree. However, the member has suggested that a subclause that adds no value to the 
legislation will produce a magical, positive result in the exercise of judicial discretion. The best advice I have 
been given, across the spectrum of advice that I have received, is that that will not be the case. Because the 
amendment is completely superfluous, it could lead to problems in the interpretation of the legislation. 

Mr J.A. McGinty: Tell me why.  

Mr C.C. PORTER: I will tell the member why. There would be the danger that the statutory maximums would 
be interpreted as being not what they have appeared to be; that is, a statutory maximum, which appears in ink, 
may be interpreted as being different from what it was defined to be. We know that judges did not view the 
maximums on the books as being achievable.  

Mr J.A. McGINTY: I would like the Attorney General to complete the answer to that question.  

Mr C.C. PORTER: I refer to schedule 1 of the Sentencing Legislation Amendment and Repeal Act 2003, which 
is headed �Transitional provisions�. Clause 2(4) reads � 

A court does not have to apply this clause if, in sentencing an offender, the court follows the practice of 
the court as established in accordance with the new provisions and this clause. 

A view existed, which I think was a good view, that this, in effect, allowed for new precedents to be developed. 
However, that simply did not occur as a matter of practice. The reason it did not occur as a matter of practice 
was that judges had in their minds that the statutory penalty was less than what it was. The statutory penalty is 
defined as being the penalty specified by a written law for an offence. Adding a subclause that may well be 
superfluous may well have an interpretive effect on that definition. It may well indicate that the statutory penalty 
is not the penalty specified by written law throughout this period.  

Mr J.A. McGinty: It was never the real penalty�ever! 

Mr C.C. PORTER: That is the point. 

Mr J.A. McGinty: You want to bowl over that fiction and that is what my amendment will do. 

Mr C.C. PORTER: I do not think that the member for Fremantle�s amendment will do that. The fiction no 
longer exists, because the fiction was created by a practice that was born from section 2(1), which will now go. 
The legal fiction disappears. 

Mr J.A. McGinty: It was born well before that. 

Mr C.C. PORTER: Since 2003, as a sentencing practice � 

Mr J.A. McGinty: Since the 1960s! 

Mr C.C. PORTER: Yes; however, it was not a sentencing practice in the 1960s. It was a fact, and everyone 
knew it to be the case, that people were released earlier than the time stated in court, but it was not a formalised 
sentencing practice.  

We have seen what I thought was, and I think the member for Fremantle agrees with me, a rather bizarre 
interpretation in Yates of both the parliamentary intent and the literal meaning of the words. If we were to start 
tinkering and adding things that are superfluous, including an exhortation to judges that they can achieve a 
statutory penalty�when, on the best view of this legislation, that penalty is already available because we have 
removed the one-third discount�we may have a situation that lends itself to an interpretation that the statutory 
penalty did not exist; that is, it was not effectively non-existent, but it was not actually existent, and that is a 
dangerous thing to do. 

Mr J.A. McGINTY: I will not delay the house further with this amendment, but I will make this concluding 
point. Clause 4 will not guarantee that, in a future case, the maximum penalty will be imposed. I do not think, 
unless the Attorney General is going to impose mandatory maximum sentencing, that that can be done�that is a 
red herring raised by the Attorney General. What we are saying is that the Attorney General is ignoring the best 
legal advice available to him. Some people in government have the view that by this simple repeal of the truth-
in-sentencing transitional provisions, somehow or other that will open up a sentencing discretion by which the 
maximum penalty can be applied in the worst case, with a graduating scale of offences from there. That is 
completely illusory because for the past 50 or 60 years�since the 1960s�that has not been the reality of what 
we have dealt with when it has come to sentencing. Everyone has known that sentences have been almost 
universally discounted, either by remission or by the subsequent sentencing discount, as it has been referred to 
since 2003. To say that tomorrow, after this legislation is passed, a judge will suddenly increase the tariff out of 
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all proportion to what has been established by the courts and the requirements of consistency in sentencing is 
illusory. That was the point made by Robert Cock when he advised that this legislation would not achieve an 
opening up, in a practical sense, of the maximum sentence available to judges. He made four points as to why 
that was the case. The Attorney General started out denying those points, but he is, I think, coming round to 
acknowledging that they were raised by Robert Cock, QC. Effectively, those four points include the effect of the 
new offences that have been created since 2003; the effect of the Yates decision not being overruled; the 
consistency with precedent; and, also, the removal of the barrier without replacing it with a new regime�none 
of which will give rise to what we want to achieve by this legislation. When I say �we�, I mean both sides of the 
house. We have achieved one of the more public things; that is, the removal of sentence discounting. However, 
we have not achieved more substantial punishment for serious offenders. The advice given to the Attorney 
General is that this legislation will not achieve that very important objective. That advice has come from none 
other than the most experienced and senior prosecutor in this state, as well as other senior legal figures in 
government. To ignore them and their advice is, I think, folly. Frankly, I just did not believe the argument put by 
the Attorney that, somehow or other, something he believes to be superfluous will lead to mischievous 
interpretations. I do not believe that at all. 

Mr C.C. Porter: Do you think Yates will happen? 

Mr J.A. McGINTY: No; I do not think at all that that is what will happen. What I think we will find is that the 
court will say that it is now abundantly clear that the maximum penalty can be imposed. I am surprised that the 
Attorney General is resisting something that would place beyond doubt the more severe punishment of the worst 
offenders known in this state. I find that to be quite an amazing proposition. With this amendment we are 
trying�based on the best legal advice available to the government�to punish, severely, offenders at the worst 
end of the scale. Put this amendment in, and there will be no doubt about their punishment. There is doubt at the 
moment; there is doubt from Robert Cock and from others. We are not talking about guarantees. We are talking 
about how we can craft this legislation so as to remove any doubt about the meaning of the legislation in order to 
enable the court to apply the most severe penalty, the statutory penalty, in a particular case. I cannot understand 
why the Attorney General will not accept the amendment because I cannot see that there is any downside to it; in 
fact, there is a lot of upside in overcoming the objections.  

Amendment put and a division taken with the following result � 
Ayes (24) 

Ms L.L. Baker Mr F.M. Logan Mr P. Papalia Mr C.J. Tallentire 
Mr A.J. Carpenter Ms A.J.G. MacTiernan Mr J.R. Quigley Mr A.J. Waddell 
Mr V.A. Catania Mr J.A. McGinty Ms M.M. Quirk Mr P.B. Watson 
Mr R.H. Cook Mr M. McGowan Mr E.S. Ripper Mr M.P. Whitely 
Ms J.M. Freeman Mrs C.A. Martin Mrs M.H. Roberts Mr B.S. Wyatt 
Mr W.J. Johnston Mr M.P. Murray Mr T.G. Stephens Ms R. Saffioti (Teller) 

 

Noes (29) 

Mr P. Abetz Mr M.J. Cowper Mr R.F. Johnson Mr A.J. Simpson 
Mr F.A. Alban Mr J.H.D. Day Mr A. Krsticevic Mr M.W. Sutherland 
Mr C.J. Barnett Mr J.M. Francis Mr W.R. Marmion Mr T.K. Waldron 
Mr I.C. Blayney Mr B.J. Grylls Mr P.T. Miles Dr J.M. Woollard 
Mr I.M. Britza Dr K.D. Hames Ms A.R. Mitchell Mr J.E. McGrath (Teller) 
Mr T.R. Buswell Mrs L.M. Harvey Dr M.D. Nahan 
Mr G.M. Castrilli Mr A.P. Jacob Mr C.C. Porter 
Dr E. Constable Dr G.G. Jacobs Mr D.T. Redman 

Amendment thus negatived.  

Clause put and passed. 

Clause 5 put and passed. 

Title put and passed. 

Third Reading 

Bill read a third time, on motion by Mr C.C. Porter (Attorney General), and transmitted to the Council. 
 


